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Ruixuan Zhuo*

THE HNS CONVENTION: WILL IT BE A GAME
CHANGER FOR CHINA’S MARINE POLLUTION
LAW?
ABSTRACT
This article analyzes the international convention governing
marine pollution caused by the shipment of hazardous and noxious
substances (“HNS”). It also discusses China’s domestic laws and
regulations of HNS marine pollution liability comparing the
Chinese approach with norms under the HNS Convention. The
author argues that China faces severe HNS pollution issues and
proposes solutions to HNS liability and compensation problems.
I.

INTRODUCTION

The International Convention on Liability and Compensation for Damage
in Connection with the Carriage of Hazardous and Noxious Substances by Sea
(“HNSC”) was adopted by the International Maritime Organization in May 1996.1
In the spring of 2010, the IMO Legal Committee approved a Protocol (“2010
Protocol”) to resolve some major practical difficulties within the HNSC as a means
to expedite this international convention’s ratification and implementation. 2 The
HNSC purports to ensure adequate, prompt and effective compensation for parties
suffered from HNS incidents.3 By 2019, fourteen states have ratified the HNSC,
while eight states including Canada, Denmark, France, Germany, Greece, the

*Dr. Ruixuan Zhuo is an assistant professor at Shanghai Maritime University Law School; S.J.D. (Tulane
Law School), LL.M. in Admiralty (Tulane), LL.B. in Maritime Law (Dalian Maritime University). This
article is part of the author’s doctoral dissertation supervised by Professor Robert Force at Tulane Law
School.
1. The first draft of the HNSC was proposed by the Comité Maritime International (CMI) to the
IMO (the IMCO as it was) during the 1984 IMO Diplomatic Conference, but this draft failed to achieve
the delegates’ approval due to the complexities of the subject and tight working schedule. Måns Jacobsson,
The HNS Convention and its 2010 Protocol, POLLUTION AT SEA: LAW AND LIABILITY 23, 24
(Baris Soyer & Andrew Tettenborn eds., 2012); Robert S. Schuda, The International Maritime
Organization and the Draft Convention on Liability and Compensation in Connection with the Carriage
of Hazardous and Noxious Substances by Sea: An Update on Recent Activity, 46 U. MIAMI L. REV.
1009, 1028 (1992). After twelve years of arduous negotiations, the IMO finally agreed upon the amended
text in the 1991 HNSC Draft and adopted this international convention. See generally id. at 1040-47; John
D. Edgcomb, Hazardous Substances Releases from Vessels: Current U.S. Law, the HNS Convention and
its Potential Impact if Ratified, 10 U.S.F. Mar. L.J. 73, 74 (1997).
2. Jacobsson, supra note 1, at 50.
3. Schuda, supra note 1, at 1020.
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Netherland, Norway and Turkey have signed the 2010 Protocol. 4 Although the
HNSC needs to attract more states to meet the entry-into-force thresholds, 5 this
emerging regime is so important since it provides a uniform and widely disseminated
set of rules that addresses the unique problems associated with the shipment of HNS
by sea. 6 The HNSC is the last puzzle piece of the “safety-liability-compensation
circuit”7 and has profound influences on the global shipping and commerce industry.
The People’s Republic of China, as one of the world’s leading maritime
powers, has considerable handling capacities for the hazardous and noxious cargoes
carried by sea. 8 The country also has plentiful, busy ports along an outstretched
coastline and is apt to incur major HNS spills or incidents. Nevertheless, China has
neither signed the HNSC nor established a comprehensive domestic legal regime to
address the HNS pollution problem.9 China’s existing laws are often short, vague,
and ambiguous on the HNS damage liability and compensation. For instance,
China’s Tort Liability Law only includes some provisions on general tort liability for
those who suffer HNS damages and claim for reliefs thereof. In order to safeguard
the victims’ legal rights, as well as to echo the harmonization of international
maritime law,10 this article intends to review the HNSC thoroughly and explore how
the convention would shed light on China’s maritime tort law reform regarding
solutions to HNS liability and compensation problems.
This article is divided into four parts. The first part, Section II, provides an
overview of the HNSC’s scope of application. Sections III and IV comprise the
4. IOPC
FUNDS,
Status
of
the
HNS
Convention
and
2010
Protocol,
http://www.hnsconvention.org/status/ (last visited March 24, 2020) (Norway, Canada, Turkey and
Denmark are the first four states that ratified the Protocol).
5. See INTERNATIONAL MARITIME ORGANIZATION, International Convention on Liability and
Compensation for Damage in Connection with the Carriage of Hazardous and Noxious Substances by
Sea,
2010
[hereinafter
2010
HNSC]
art.
46,
http://www.imo.org/OurWork/Legal/HNS/Pages/HNSConvention.aspx (last visited March 24, 2020).
6. See HNS WHY IT IS NEEDED, a six-page brochure published by IMO, in collaboration with
the International Oil Pollution Compensation Funds (IOPC Funds) and International Tanker Owners
Pollution
Federation
Ltd
(ITOPF),
https://www.hnsconvention.org/wpcontent/uploads/2018/08/HNS_Why_it_is_needed_brochure.pdf. See also, IMO: Compensation Regime
For Hazardous And Noxious Cargoes A Step Closer, a news report published by MI News Network in
Shipping News on April 24, 2018, https://www.marineinsight.com/shipping-news/imo-compensationregime-for-hazardous-and-noxious-cargoes-a-step-closer/amp/.
7. Edgar Gold, Legal Aspects of the Transportation of Dangerous Goods at Sea, 10 MARINE POL’Y
185, 191 (1986).
8. Caizheng Bu Jiaotong Bu Guanyu Yinfa Chuanbo Youwu Sunhai Peichang Jijin Zhengshou
Shiyong Guanli Banfa de Tongzhi (财政部、交通部关于印发《船舶油污损害赔偿基金征收使用管
理 办 法 》 的 通 知 ) [Notice of the Ministry of Finance and the Ministry of Transport on Issuing
Administrative Measures for the Collection and Use of Compensation Funds for Vessel-Induced Oil
Pollution Damage] (Lawinfochina) (China).
9. Jonathan R. Pawlow, Liability for Shipments by Sea of Hazardous and Noxious Substances, 17
LAW & POL’Y INT’L BUS. 455, 462-63 (1985) (Countries, like the United States, have established its
own domestic laws such as the Clean Water Act (CWA) and the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) to provide remedies for damages caused by the HNS
accidents.).
10. Peter Wetterstein, Carriage of Hazardous Cargoes by Sea—The HNS Convention, 26 GA. J.
INT’L & COMP. L. 595, 596 (1997).
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second part and offer a detailed discussion on the HNSC’s two-tier liability
arrangement, i.e., the first tier of liability of the shipowner, his right to limit liability,
the compulsory insurance requirements; the operation of the HNS Fund is a second
tier of liability including the separation of industry accounts and the contribution to
be levied accordingly, and the compliance with the HNS Fund. Section V constitutes
the third part and examines the current legal system in China that could not
sufficiently resolve its HNS liability and compensation issues. By introducing the
references from the HNSC to China’s legal system, part three aims to find solutions
for China to amend its legal and institutional construction as well as to protect its
marine environment. And finally, the last part, Section VI, provides concluding
remarks on the HNSC’s future development based upon its merits and demerits,
indicates the obstacles China faces in implementing the HNSC, and gives directional
advice as to where China should head next.
II.
A.

THE SCOPE OF APPLICATION OF THE HNSC

Definition of HNS

The HNSC “shall apply to claims . . . for damage arising from the carriage
of hazardous and noxious substances by sea.”11 The term “hazardous and noxious
substances” comprises a list of substances, materials and articles enclosed in various
pre-existing IMO treaties, inter alia, annexes I and II of the International Convention
for the Prevention of Pollution from Ships, 1973, as modified by the Protocol of 1978
(MARPOL 73/78), 12 chapters 17 and 19 of the International Code for the
Construction and Equipment of Ships Carrying Dangerous Chemicals in Bulk, 1983
(IBC Code),13 the International Maritime Solid Bulk Cargoes Code (“IMSBC”),14
the International Maritime Dangerous Goods Code (“IMDG Code”), as amended,15
and any liquid substance carried in bulk with a flashpoint less than 60 degrees
Celsius.16 This expansive definition covers nearly all substances that may endanger
human life, the environment and property 17 due to their intrinsic toxic risks as

11. 2010 HNSC, supra note 5, art. 4, ¶ 1.
12. Id. art. 1, ¶ 5(a)(i)-(ii).
13. Id. art. 1, ¶ 5(a)(iii)-(v).
14. 2010 HNSC, supra note 5, art. 1, ¶ 5(a)(vii); see also Richard Shaw, Hazardous and Noxious
Substances—Is the End in Sight? Proposed Protocol to the HNS Convention 1996, L.M.C.L.Q. 279, 28384 (2009). (The IMSBC was adopted by the IMO in December 2008 and became effective on January
2011 to replace the Code of Safe Practice for Solid Bulk Cargoes. Thus, the original text of Article 1, ¶
5(a)(vii) which refers to “solid bulk materials possessing chemical hazards covered by Appendix B of the
Safe Practice for Solid Bulk Cargoes, as amended . . . “ was re-worded in the 2010 Protocol).
15. 2010 HNSC, supra note 5, art. 1, ¶ 5(a)(iv) (The current language in paragraph 5(a)(iv) differs
from its 1996 equivalent which lacked the mentioning of any subsequent amended versions of the IMDG
Code. Richard Shaw cautions that if such primitive layout remained unchanged, it would be “regrettable
that the HNS Convention as amended by the Protocol, when they enter into force, will contain a reference
to a Code which is nearly 20 years old.” Shaw, supra note 14, at 284).
16. 2010 HNSC, supra note 5, art. 1, ¶ 5(a)(vi).
17. Richard Price, The Carriage of Hazardous Cargo By Sea: A UAE Law Perspective, 10 ARAB
L.Q. 310, 325 (1995) (“Basically, it will be any substance that will cause environmental contamination or
personal injury to anything or anybody coming into contract with it, as a result of its properties.”).
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cargoes.18 The HNS can be transported in different forms (in bulk, packets, drums,
or specialized ships, etc.)19 or as residues from the previous bulk shipment20 because
the remaining liquid or combustible vapor can cause fire or explosion. Coal,
fishmeal, and radioactive materials are excluded from the HNS definition.21 Notably,
once oil triggers a fire or an explosion, it becomes a HNS and is regulated by the
HNSC, without prejudice to the 1969 Civil Liability Convention for Oil Pollution
(“CLC”) jurisdiction because the CLC’s realm is strictly confined to oil pollution
damage.22
B.

Damage

Under the HNSC, “damage” comprises: (a) loss of life or personal injury
on board or outside the ship carrying the HNS caused by those substances; (b) loss
of or damage to property; (c) loss or damage by contamination of the environment,
provided that compensation for impairment of the environment other than loss of
profit from such impairment shall be limited to costs of reasonable measures of
reinstatement actually undertaken or to be undertaken; and, (d) the costs of
preventive measures and further loss or damage caused by preventive measures.23
When establishing causation, in some cases, even taking the utmost
prudence, claimants will still not be able to differentiate the damage caused by the
HNS from damage caused by other factors. Such claimants may invoke the “deeming
clause” which will affirmatively ascribe all such damages as caused by the HNS,

18. 2010 HNSC, supra note 5, at Art. 1, § 5(a).
19. See David J. Bederman, Dead in the Water: International Law, Diplomacy, and Compensation
for Chemical Pollution at Sea, 26 VA. J. INT’L. 485, 495 (1986) (The decision to include HNS shipped in
packages was reached after a heated debate during the drafting stage of the convention. In favor of
inclusion, the delegates raised an argument that “packaged chemicals have been known to cause extensive
damage” given their nature is sufficiently toxic; and, if packaged chemicals were not included, shippers
would transport chemicals in packages to elude liability under the HNSC).
20. 2010 HNSC, supra note 5, at Art. 1, § 5(b).
21. Id. art. 4, ¶ 3 (providing that the HNSC shall not apply to “damage caused by a radioactive
material of class 7 either in the International Maritime Dangerous Goods Code, as amended, or in
Appendix B of the Code of Safe Practice for Solid Bulk Cargoes, as amended”); See generally Rosalie
Balkin, The Hazardous and Noxious Substances Convention: Travail or Travaux—The Making of an
International Convention, 20 AUST. YBIL 1, at 7 n.22, 8 (1999) (Coal and fishmeal are usually shipped
in large quantities whereas they cause limited risks. Therefore, delegates during the 1996 Diplomatic
Conference agreed that it would be unjustifiable to excessively levy such cargoes as means for the HNS
Fund contribution were they fall into the ambit of the HNSC); see also Edgcomb, supra note 1, at 99 (For
damages caused by radioactive materials, on the one hand, nuclear liabilities were already covered by
other treaties, viz., the 1960 Paris Convention on Nuclear Third Party Liability (revised by the 2004
Protocol) and the 1963 Vienna Convention on Civil Liability for Nuclear Damage (revised by the 1997
Protocol)); See Price, supra note 17, at 325 (On the other hand, there would be fundamental inadequacies
between the HNSC’s liability limits and the substantial damage caused by nuclear substances).
22. Magnus Göransson, The HNS Convention, 2 UNIF. L. REV. N.S. 249, 257 (1997).
23. 2010 HNSC, supra note 5, art. 1, ¶ 6 (“Preventive measures” means “any reasonable measures
taken by any person after an incident has occurred to prevent or minimize damage. “Caused by those
substances” requires that the damage be caused by their hazardous and noxious nature).
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unless the damage caused by other factors gives rise to a claim that is explicitly
prohibited by the HNSC.24
Under the HNSC, environmental injury is recoverable only if it “results in
an actual, quantifiable economic loss and reasonable expenditures for restoration.”25
Such stipulation is the same as that under the CLC.26 Although the HNSC did not
clarify the meanings of the terms “loss of profit” or “reasonable measures” to
determine the admissibility of environmental damage claims, the International Oil
Pollution Compensation Funds (“IOPC Funds”) Claim Manual has provided
insightful lessons to delineate pure economic losses. The 2019 edition of the Funds
Claims Manual (the latest 2019 edition) raises two directive examples: fishermen
income shrinkage suffered by fishermen who are unable to go fishing in the sea due
to their net being contaminated, and earnings cutbacks sustained by hoteliers,
shopkeepers, and restaurateurs seated on seaside resort, due to the decrease of the
number of guests during the period of the pollution.27 The Claim Manual further
provides that the monetary values of environmental losses calculated on an abstract
quantification using theoretical models are not recoverable.28 Additionally, in the
case of the reasonableness for costs of remediation efforts, the IOPC Funds maintain
that the feature should be identified from an objective point of view using a
cost/benefit analysis.29 Precisely speaking, the costs of the actions “should not be out
of proportion to the extent and duration of the damage and the benefits likely to be
achieved.” 30 The HNSC does not authorize recovery for lost use values or put
another way, the interim losses of natural resources and services to the public for the
period pending restoration.31

24. Id. (The penultimate subparagraph of Article 1, paragraph 6 reads “[w]here it is not reasonably
possible to separate damage caused by the HNS from that caused by other factors, all such damage shall
be deemed to be caused by the HNS except if, and to the extent that, the damage caused by other factors
is damage of a type referred to in Article 4, paragraph 3”).
25. Robert Force, A comparison of the recovery of compensation for injury to natural resources
under the 92 CLC and Fund Conventions with the US Oil Pollution Act of 1990, IN MARINE POLLUTION
LIABILITY AND POLICY: CHINA, EUROPE AND THE U.S. 263, 268 (Michael G. Faure et al. eds., 2010); see
also HNSC art. 1. ¶ 6(c).
26. Balkin, supra note 21, at 12.
27. Claims Manual, INT’L OIL POLLUTION COMPENSATION FUNDS at 14 (2019),
https://www.iopcfunds.org/uploads/tx_iopcpublications/2019_Claims_Manual_e.pdf.
28. Id.
29. Force, supra note 25, at 269 (citing Report of the Seventh Intercessional Working Group, INT’L
OIL POLLUTION COMPENSATION FUNDS,
Annex
I,
at
3-4
(June
20,
1994),
http://documentservices.iopcfunds.org/meeting-documents/download/docs/784/lang/en/).
30. Id. at 271 (citing J. NICHOLS , Admissibility of Claims: Development of the IOPC Funds’ Policy,
IN THE IOPC FUNDS’ 25 YEARS OF COMPENSATING VICTIMS OF OIL POLLUTION VICTIMS 103, 117
(2003)).
31. S. Eric Lee, Waning Conventions: Remedying Natural Resource Damages Caused by VesselSource Oil Pollution Under the Existing Regimes and the Need to Reconvene, 35 TUL. MAR. L.J. 293, 307
(distinguishing that the CLC and Fund Conventions afford restricted scope of environmental damages
when compared to the “more comprehensive and thoughtful” approaches under the US legislations); see
also Wetterstein, supra note 11, at 604 n.32 (summarizing that the U.S. CERCLA sets forth to compensate
natural resource damage claims for: (a) the cost of restoring, rehabilitating, replacing, or acquiring the
equivalent of, the damage of natural resources; (b) the diminution in value of those natural resources
pending restoration; plus (c) the reasonable cost of assessing those damages).
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Carriage by Sea

Once the HNS enters any part of the ship’s equipment, the responsibility
for the delivery of the dangerous cargo under the transportation contract will be
transferred to the shipowner.32 His obligation is to deliver the cargo to the designated
port of discharge to a specified or identified person. 33 On completion of the
discharge, the carrying process will terminate from the moment the HNS ceases from
any part of the ship’s equipment.34 Only one point calls for further comment; if no
equipment (such as elevators, grabs or cranes) have been utilized, the period of trek
will normally begin and end “respectively when the hazardous and noxious
substances cross the ship’s rail.”35 The range of voyage covered is roughly similar to
that enumerated in Article 1(e) of the Hague Rules.36
D.

Exclusions

Article 4 stipulates various categories of exceptions to the application of the
HNSC, which includes claims, damages and certain classes of ships. 37 First, the
HNSC does not grant remedies to an injured party whose claim is not founded
exclusively on the terms of “any contract for carriage of goods or passengers” made
under the HNSC.38 The interpretation of this provision, however, is liberal; it merely
precludes contractual claims, but will not preclude the victim from filing an
independent suit for such damage under the HNSC itself. Second, the HNSC is not
eligible to provide compensation when “its provisions are incompatible with those
of the applicable law relating to workers’ compensation or social security
schemes.”39 Third, as already discussed, the HNSC eliminates pollution caused by
oil and damages arising out of nuclear substances.40 And fourth, the HNSC does not
apply to damages caused by “warships, naval auxiliary or other ships owned or
operated by a State and used, for the time being, only on Government noncommercial service.”41

32.
33.
34.
35.
36.

2010 HNSC, supra note 5, art. 1, para. 9.
See generally JOHN WILSON, CARRIAGE OF GOODS BY SEA 79 (7th ed. 2010).
2010 HNSC, supra note 5, art. 1, para. 9.
Id.
INT’L CONVENTION FOR THE UNIFICATION OF CERTAIN RULES OF LAW RELATING TO BILLS OF
LADING, 120 L.N.T.S. 155, art. 1(e), (Aug. 25, 1924) (The Hague Rules apply to the contract of carriage
of goods by sea and establish the mandatory core of carrier liability. Under the Hague Rules, the term
“carriage of goods” is defined as constituting the “period of the time when the goods are loaded on to the
time they are discharged from the ship.”).
37. 2010 HNSC, supra note 5, art. 4.
38. 2010 HNSC, supra note 5, art. 4, ¶ 1.
39. 2010 HNSC, supra note 5, art. 4, ¶ 2.
40. Id. at art. 4, ¶ 3(a)–(b).
41. Id. at art. 4, ¶ 4.
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THE FIRST TIER COMPENSATION: SHIPOWNER’S LIABILITY
Strict Liability

Article 7, paragraph 1 of the HNSC provides that the shipowner at the time
of the incident is strictly liable for damages caused by HNS resulting from their
carriage by sea aboard the ship.42 The application of strict liability is in conformity
with modern trends in environmental impairment liability law. 43 It lightens the
claimants’ burden of proof and allows compensation payment to be made quickly in
order to expedite the drawn-out legal proceedings.44 The HNSC also provides for
joint and several liability to be imposed on any shipowner who, by carrying HNS,
causes damages that are inseparable.45
B.

Defenses

The HNSC provides the same defenses as under the CLC: that the
shipowner is exempt from liability, if the shipowner can prove that the damage was
caused either (a) by an act of war or a natural disaster46; or (b) by an act or omission
of a third party with intent to cause damage47; or (c) due to the negligence or wrongful
acts of a government responsible for the maintenance of lights or navigational aids.48
The HNSC adds a further defense to shipowner’s liability when the HNS shipper or
any other person’s fails to give correct shipping information, and such failure has
either caused damage and such failure has either caused damage or resulted in the
shipowner’s failure to obtain insurance, unless the shipowner knows or ought to have
reasonably known of the consignment’s dangerous character. 49 Additionally, the
shipowner can invoke a defense of contributory negligence and be exonerated wholly
or partially from liability, if such damage was caused by the victim’s own negligence,
or caused by the victim’s intentional act or omission.50
C.

Channeling of Liability

The concept of channeling of liability, which purports to make one party
solely responsible for an event while dismissing other parties from liability, is a
deviation from the general principle of tort law that states the tortfeasor shall be
exclusively liable for the damage.51 Article 7, paragraph 5 of the HNSC imposes
42. Id. at art. 7, ¶ 1.
43. Peter Wetterstein, Trends in Maritime Environmental Impairment Liability, LLOYD’S MARITIME
COMM’L LAW QUARTERLY 230, 240 (1994) (observing that strict liability has become the rule with
respect to pollution damage in a growing number of countries).
44. Schuda, supra note 1, at 1024–25.
45. 2010 HNSC, supra note 5, art. 8.
46. Id. art. 7, para. 2(a).
47. Id. art. 7, para. 2(b).
48. Id. art. 7, para. 2(c).
49. Id. art. 7, para. 2(d).
50. Id. art. 7, para. 3.
51. Wang Hui, Civil Liability for Marine Oil Pollution Damage: A comparative and economic study
of the international, US and the Chinese Compensation Regime, 79 (Jan. 27, 2011) (unpublished Ph.D.
dissertation, Erasmus Universiteit Rotterdam).
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liability on the registered shipowner rather than the ship’s operator “to ensure prompt
recovery of compensation” because the former could be easily ascertained by the
victim.52 However, once the shipowner undertakes the HNSC liability, actions may
not be initiated against him based upon applicable national law.53 The HNSC also
expressly prohibits claims being pursued against the servants or agents of the owner
or crew members, as well as pilots, charterers, salvors, or any persons taking
preventive measures, “unless the damage resulted from their personal act or
omission, committed with the intent to cause such damage, or recklessly and with
knowledge that damage would probably result.”54
D.

Limitation of Liability

The limitation of liability, as “a matter of public policy which has its origin
in history and its justification in convenience”55 has been applied in various areas
related to maritime activities.56 Referred to by one commentator as “the heart of the
Convention,”57 the limitation mechanism constitutes a quid pro quo for the strict
nature of the liability and apportions the damage of HNS incidents between the
shipping industry and cargo interests. 58 The IMO Legal Committee takes into
account the following factors to determine the specific amount of the compensation
limitation: the magnitude of possibly disastrous HNS incident, the insurance
market’s capacity, and the ability of shipowners to pay premiums.59
The 1996 HNSC set forth the shipowner’s limitation amount based on the
size of the ship, subject to provisions governing a minimum tonnage as well as a
maximum aggregate amount.60 The 2010 Protocol raised the ceiling by 15% for ships
carrying HNS in packaged form. 61 This system of sliding scales contained three
“slices” with each slice of the monetary amount getting less in proportion to the
greater tonnage, as is shown in the table below.62

52. Balkin, supra note 21, at 18; see Schuda, supra note 1, at 1037-38 (providing background
information that during the 63rd session of the IMO Legal Committee, the Polish delegation proposed an
option to impose liability on the operator who has most control of the vessel and thus is in a better position
to preclude or reduce the risks. Nevertheless, other participators of the session disfavored this idea,
arguing that having the shipowner assume the liability would provide maximum security for the victim).
53. 2010 HNSC, supra note 5, art. 7, ¶ 4.
54. Id. art. 7, ¶ 5.
55. “The Bramley Moore” (1963) 2 Lloyd’s List L.R. 429, 437 (C.A.).
56. Wang, supra note 51, at 76.
57. Patrick Griggs, Extending the Frontier of Liability—The Proposed Hazardous and Noxious
Substances Convention and its Effect on Ship, Cargo and Insurance Interests, L.M.C.L.Q. 145, 150
(1996).
58. COLIN DE LA RUE & CHARLES B. ANDERSON, SHIPPING AND THE ENVIRONMENT 283 (2nd ed.
2009).
59. Wetterstein, supra note 10, at 608.
60. 2010 HNSC, supra note 5, at art. 9, para. 1. (For limitation purposes, the ship’s tonnage is
determined according to the tonnage measurement regulations contained in Annex I of the 1969
International Convention on Tonnage Measurement of Ships.)
61. Jacobsson, supra note 1, at 51.
62. 2010 HNSC, supra note 5, at art. 9, para. 1.
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Table 1 - Ship Size and Limits of Liability

As the table shows, the HNSC introduced a separate limitation fund for
HNS originating damages. However, this formula was not finalized until the 1996
Diplomatic Conference, which determined the controversial relationship between the
proposed HNS compensation scheme and the existing global limitation regimes,
namely the 1957 International Convention relating to the Limitation of the Liability
of Owners of Sea-Going Ships and Protocol of Signature (“1957 Brussels
Convention”) or the 1976 Limitation of Liability for Maritime Claims (“1976 LLMC
and its succeeding Protocols”). The early draft of the HNSC proposed that the
shipowner, following an HNS incident, would be obligated to constitute a limitation
fund under the appropriate limitation regime to cover the HNS claims. Then, if this
fund was insufficient to cover all the claims, the shipowner would set up a
supplementary fund to cover the gap between that underlying limitation fund and the
shipowner’s limit level calculated per the HNSC.63 Insurers and shipowners argued
in support of such a “linkage” proposition as it would avoid placing a heavy burden
on the insurance market and would save shipowners from getting a separate
insurance coverage.64 Furthermore, such a solution was a compromise that would
satisfy those countries that wished to be bound by both the LLMC and the HNSC,
and those states that only preferred to join the HNSC due to the fact that the limitation
amounts as per the 1976 LLMC (and its subsequent protocols) are too low to
guarantee the damage coverage.65
Nevertheless, as a practical matter, this linkage idea has proved to be largely
unworkable where “a single incident gives rise both to HNS and ‘ordinary’ non-HNS
63. Wetterstein, supra note 10, at 608.
64. Balkin, supra note 21, at 21.
65. Wetterstein, supra note 10, at 241.
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claims.”66 According to the report presented by the French delegation during the 66th
Session of the Legal Committee, assuming that a collision between a passenger liner
and an HNS bunker had brought forth claims for personal injuries, and such damages
were attributed to the impact of the collision rather than the dangerous nature of the
cargo, 67 HNS claimants would be competing with other claimants to share the
general limitation fund which would result in insufficient compensation. Being quite
optimistic about the insurance market capacity, Alfred Popp Q.C., the IMO’s former
Legal Committee Chairman, suggested solving this problem by deleting the linkage
rule. 68 He supported a freestanding limitation fund exclusively for HNS damage
“that would operate alongside whatever other limitation regimes may exist in any
given state.”69
Before invoking the liability limit, the shipowner must constitute a fund for
the total sum representing the liability with the court or other competent national
authority 70 and prove that the damage did not result from “his personal act or
omission, committed with intent . . . or recklessly and with knowledge that such
damage would probably result.”71 Depositing cash or providing the acceptable types
of guarantee under the national law of the court would be a way to establish the
fund.72 Such fund would also give the shipowner other privileges: any HNS incident
claimant would be prohibited from reaching any other assets of the shipowner; and,
if that owner’s vessel or other property has been arrested following the incident, it
shall be released.73 Where the fund would be insufficient to satisfy the claims in full,
personal injury or death claims would be entitled to preferential treatment up to twothirds of the amount of the fund, and the claims for other damages rank equivalently
to be compensated by pro-rata abatement.74
E.

Compulsory Insurance

The liability limitation is also justified by the compulsory insurance which
mandates all classes of ships during voyages of HNS cargoes (except ships carrying
HNS under a certain threshold) to maintain insurance or other financial security in
an amount equal to the limits of liability.75 To ensure that HNSC liability is covered,
a certificate must be issued by a state party attesting that such insurance or security
is in force.76 In practice, usually an authorized agency of the state party issues such
66. Balkin, supra note 21, at 21.
67. Id. at 21 n.80.
68. Derek McKinley, The 1996 International Convention on Liability and Compensation for the
Carriage of Hazardous and Noxious Substances by Sea: Implications for State Parties, the Shipping, Cargo
and Insurance Industries (2004-2005) (unpublished LLM dissertation, University of Cape Town) (on file
with author).
69. DE LA RUE & ANDERSON, supra note 58, at 284.
70. 2010 HNSC, supra note 5, art. 9, para. 3.
71. Id. art. 9, para. 2.
72. Id. art. 9, para. 3.
73. Id. art. 10.
74. Göransson, supra note 22, at 262.
75. Edgcomb, supra note 1, at 105.
76. Ling Zhu, Probing Compulsory Insurance for Maritime Liability, 45 J. MAR. L. & COM. 63, 65,
70 (2014).
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certificates. The certification must include particular information as set forth in
Article 12, paragraph 2 of the HNSC, such as the name of the ship, distinctive
number or letters and port of registry, the name and principal place of business of the
owner and so on.77 The obligation to maintain a financial certificate carried aboard
the ship at all times78 extends to ships that are registered in non-contracting states
but enter or leave a port within the territory of a contracting state.79 The certificates
issued by a state party shall be recognized by other state parties and given the same
force as certificates issued by them. 80 Based upon the oil pollution regime’s
experiences, it is well-founded that implementing a system of compulsory insurance
would necessarily secure the sufficient compensation for victims given the risk of
shipowner’s insolvency, particularly in the case of a single-vessel company or a
vessel flying a flag of convenience.81
Furthermore, the HNSC buttresses the imposition of mandatory insurance
by allowing the victims of HNS incidents to bring a direct action against the insurer
or other security guarantors for the shipowner’s liability for their damage.82 The
insurer may limit his liability to Article 9, paragraph 1 amount, even in the case of
actual fault or privity of the assured owner.83 Once sued, the insurer could plead all
the defenses shipowners could have invoked, as well as avail himself of the defenses
that the damage resulted from the willful misconduct of the owner himself.84
IV.
A.

THE SECOND TIER COMPENSATION: THE HNS FUND

Compensation under Article 14

The HNS Fund operates as a second-tier supplementary source to secure
compensation for victims of large-scale HNS incidents in cases where the indemnity
collected from the shipowners and their insurers are inadequate or unavailable.85
During the IMO’s 62nd session in 1990, the United Kingdom raised the issue that
this international fund should intervene to fill in the gap due to:
(a)
no liability under the first-tier system, either because the
ship carrying HNS cannot be identified or because the shipowner
has been fully exonerated from liability;
(b)
the shipowner and his financial guarantor is financially
incapable of meeting his obligations;
77. 2010 HNSC, supra note 5, art. 12, ¶ 2 (adding that the certificate must also contain: the IMO ship
identification number; type and duration of security; name and principal place of business of insurer or
person providing security; and where appropriate, the place of business where the insurance or security is
established; and, the period of validity of the certificate, which shall be no longer than the duration of the
insurance or security.).
78. Id. at art. 12, para. 4.
79. Id. at art. 12, para. 2.
80. Id. at art. 12, para. 7.
81. Wang, supra note 51, at 89-90.
82. 2010 HNSC, supra note 5, at art. 12, para. 8.
83. Id.
84. Id.
85. Id. at art. 13, para. 1(a).
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damages exceed the shipowner’s limitation of liability.86

The HNS Fund designates a maximum of 250 million SDR compensation
for any single incident.87 It includes the amount paid by either the shipowner or his
insurer.88 Claims for personal injuries and death have priority over all other claims
and are up to two-thirds of the compensation available. If they exceed the given
threshold, the remaining unsatisfied portion will rank equally with other admissible
claims under the Fund.89 Furthermore, a shipowner’s reasonably incurred expenses
or sacrifices to prevent or minimize damage are also recoverable under the Fund.90
This is important as it gives shipowners a strong incentive to take prompt actions
which are usually crucial for a successful response.
Under Article 14, paragraph 3, the Fund shall incur no obligation by the act
of war, hostilities, civil war or insurrection,91 or by the inability of the claimant to
identify the ship that caused damage. 92 Therefore, the HNS Fund will provide
compensation coverage to those who suffer damage in the circumstances of force
majeure or the government negligence. The stipulation on the exemptions manifests
the HNS Fund’s liability boundary. Furthermore, the Fund may deny the relief to
victims whose willful act or negligence caused the damage.93 With respect to the
unidentifiable ship scenarios, delegations debated whether it was an unfair burden
for the Fund to rebut that the damage was caused by sources other than ships.94 The
United Kingdom and Japan proposed that the victims at least need to prove “a
reasonable probability” in order to obtain the compensation from the fund; otherwise,
they will have no incentive to identify the ship at all. 95 The Legal Committee
supported and adopted this argument.96
B.

The HNS Fund Administration

The HNS Fund, as an intergovernmental organization,97 shall include an
Assembly, consisting of all state parties,98 and a Secretariat head by the Director,99
acting as the chief administrative officer100 as well as its legal representative of the
HNS Fund. 101 In light of Articles 26, the Assembly has the final say on what
constitutes a “contributing cargo” as advocated by the Director, 102 and can establish
86.
87.
88.
89.
90.
91.
92.
93.
94.
95.
96.
97.
98.
99.
100.
101.
102.

Id. at art. 14, para. 1.
Id. at art. 14, para. 5(a)-(b).
Id. at art. 14, para. 5.
Id. at art. 14, para. 6.
Id. at art. 14, para. 2.
Id. art. 14, ¶ 3(a).
Id., art. 14, ¶ 3(b).
Id. art. 14, ¶ 4.
Balkin, supra note 21, at 26.
Id.
Id.
Jacobsson, supra note 1, at 40.
2010 HNS Convention, supra note 5, art. 25.
Id. art. 24.
Id. art. 30, ¶ 1.
Id. art. 29, ¶ 2.
Id. art. 26(f).
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a Committee on Claims for Compensation, approve settlements of claims under the
Fund, 103 and supervise the proper execution of the Convention.104 Moreover, the
Director of the IOPC Funds shall do the preparatory work to build the HNS Fund,
and these Funds shall share a joint secretariat who sits in the United Kingdom.105 It
is envisaged that through a joint secretariat, the new HNS Fund could simultaneously
incur less administrative fees and seek useful experiences from the oil pollution
compensation funds managed by the IOPC Funds,106 since the two schemes operate
in similar ways.107
C.

Financing the Fund

The HNS Fund’s financing mechanism deviates a little bit from the IOPC
Funds due to the “very real and practical differences between the ocean carriage of
HNS and oil[:]”108 the HNS Fund demands the “receivers” of hazardous cargo, not
the cargo shippers, to contribute to the pool of compensation on a ratable basis.109
Due to HNSC’s broad application, the HNS Fund is also much more complex:110 it
has a general account111 associated with separate accounts provided specifically for
oil (both persistent and non-persistent), Liquefied Natural Gas (“LNG”), and
Liquefied Petroleum Gas (“LPG”).112 This segmented result revealed the IMO Legal
Committee’s considerations of both the functional feasibility and the political
acceptability of the HNS Fund.113 Given the imbalance of the volume of trade and
safety records related to these hazardous goods,114 it becomes inevitable to make

103. Id. art. 26(h).
104. 2010 HNS Convention, supra note 5, art. 26(l).
105. International Oil Pollution Compensation Funds document, IOPC/OCT10/8/4, Annex I
(Resolution
1)
available
at
https://documentservices.iopcfunds.org/wpcontent/uploads/sites/2/2018/12/IOPC_OCT10_8_4.pdf. See also, Thomas Liebert, Liability and
Compensation for Ship-Source Pollution: Implementation of HNS Convention and its Protocols Role of
IOPC Funds, 3 (Dec. 8-10, 2010) (on file with author).
106. Id.
107. Jacobsson, supra note 1, at 44.
108. Bederman, supra note 19, at 499; see also id. at 500 (pointing out that with oil, the same business
generally controls “the drilling, transport, refining, and distribution of the product[,]” therefore identifying
the oil shipper is relatively easy and makes the shipper liability workable. But with HNS, since the diverse
chemical are transported by various types of vessels under different consignments, various parties such as
“the manufacturer, the consignee or buyer, the freight forwarder, the reseller, or the trading concern” may
be involved in the shipping of the cargo). Id.
109. Göransson, supra note 22, at 263.
110. DE LA RUE & ANDERSON, supra note 58, at 291 (“The operation of the HNS Fund are to be
financed by a system of contributions which bears some similarities to that of the IOPC Funds, but which
in certain respects is considerably more complex.”).
111. 2010 HNS Convention, supra note 5, art. 16, ¶ 2.
112. Id. art. 16, ¶ 1.
113. Balkin, supra note 21, at 28 (“The decision to establish separate accounts was essentially a
political one.”).
114. See generally id. at 28-29 (indicating by way of example, the LNG industry has an excellent
safety record, whereas the crude oil, chemical and LPG industries have less than exemplary ones); see
also Monitoring Implementation of the Hazardous and Noxious Substances Convention: Report on
Incidents involving HNS, UNIVERSITETET I OSLO [UNIVERSITY OF OSLO], Annex I, at 6-10 (Sep.
19, 2002), http://folk.uio.no/erikro/WWW/HNS/INF-2.pdf (Norway). This report, submitted by the UK,
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separate accounts exclusively liable for the damage caused by the substance in
question instead of the damage caused by other substances.115 This arrangement will
certainly dodge the risk of cross-subsidization and ensure the financial capability of
safeguarding victims’ interests.116
Contributors pay annually in retrospect to each HNS Fund account.117 There
are minimum quantity threshold requirements for cargoes received during the
preceding calendar year (or such other year as the Assembly may decide) that must
be reached before the relevant party in signatory country is subject to payments:
20,000 tons in the case of general and the LPG accounts; 150,000 tons in respect of
persistent oil and 20,000 tons in respect of non-persistent oil for the oil account; and,
any amount of LNG.118 The separate accounts will go into force when the quantities
of cargoes received in all state parties reach the following level: oil account 350
million tons, LNG account 20 million tons and LPG account 15 million tons.119 In
addition, the Assembly has the power to suspend the operation of a separate account
if the quantity of contributing cargo in respect of that account falls below these levels
or where more than ten percent of the most recent levy remains uncollected for a
period of six months.120
D.

“Receiver” and “Contributing Cargo”

Having the correct calculations and reporting of contributing cargo is
fundamental to the successful operation of the HNS Fund. Accordingly, one needs
to carefully examine the interlinkage between two key terms “receiver” and
“contributing cargo.”
1.

Receiver

As shown in the current text of the HNSC, “receiver” refers to either:
(a) The person who physically receives contributing
cargo discharged in the ports and terminals of a state
party; provided that if at the time of receipt the person
who physically receives the cargo acts as an agent for
another who is subject to the jurisdiction of any state
party, then the principal shall be deemed to be the
receiver, if the agent discloses the principal to the HNS
Fund; or
(b) The person in the state party who in accordance with
the national law of that state party is deemed to be the
receiver of contributing cargo discharged in the ports and

showed there were 57 global incidents from 1995 to 2002 where 29 involved chemicals, 22 involved crude
oil and oil products, and the remaining 6 involved LPG.
115. 2010 HNSC, supra note 5, art. 16, ¶ 4 (“ . . . the general account shall be available to compensate
damage caused by HNS covered by that account, and a separate account shall be available to compensate
damage caused by a HNS covered by that account (emphasis added).”).
116. Balkin, supra note 21, at 28.
117. 2010 HNSC, supra note 5, at art. 19, para. 1.
118. 2010 HNSC, supra note 5, at art. 19, para. 1.
119. Id. at art. 19, para. 3.
120. Id. at art. 19, para 4.
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terminals of a state party, provided that the total
contributing cargo received according to such national
law is substantially the same as that which would have
been received under (a).121
Option (a) sets forth the rule that the physical receiver pays contribution
subject to an exception with the notion of “agency”—a concept neither defined
within the HNSC nor easily ascertainable from other provisions of the HNSC.
Therefore, this term is best left to be determined by the national law of a contracting
state, although the state parties’ divergent agency laws may create uncertainty.122
This exception is meant to enhance fairness towards those physical receivers, such
as terminal operators in major harbor and port areas who have no real economic
interest in the cargo received.123 In order to successfully invoke this exception for his
benefit, the physical receiver/agent is obliged to reveal the principal to the HNS
Fund. Therefore, the HNS Fund could contact and invoice the principal directly.124
If state parties choose to fully implement option (b), i.e., to adopt their own
definition of “receiver”, the receiver appointment must be an entity within that state
and should fulfill the twofold requirements: relevant domestic legislation would need
to be already in place and the outcome appertaining to contributing cargo would need
to be substantially the same as that which would have been under option (a).
Otherwise, option (b) is inapplicable, and the HNS Fund is entitled to contributions
under option (a). In this sense, option (b) is more limited than option (a). As Willem
Oosterveen, the former Director of the IOPC Fund 125 pointed out, the definition
implied a hierarchy, “a logical order . . . because option (b) refers to option (a) for
the determination of the minimum level of the total contributing cargo received under
option (b). This means that also a State implementing option (b) would have to know
what option (a) would lead to in terms of total contributing cargo[.]”126
2.

LNG cargoes

The original text in Article 19, paragraph 1(b) mandates the “title holder”
to the LNG cargo, immediately prior to discharge, contribute to the HNS Fund. This
stipulation reflects a general awareness that the traditional maritime transportation
of LNG cargo was under the ex-ship contract.127 If a title holder is subject to the
jurisdiction of a non-state party to the HNSC, it might not be possible for the HNS

121. Id. at art. 1, para. 4.
122. See JACOBSSON, supra note 1, at 47.
123. McKinley, supra note 68, at 24-25.
124. Id. at 25.
125. Mr. Oosterveen is also the Senior Legal Counsel in the Dutch Ministry of Justice, and substitutejudge in the Court of Appeal in The Hague, the Netherlands.
126. McKinley, supra note 68, at 23 n.30 (quoting the presentation given by Willem Oosterveen on
the notions of “receiver” and “contributing cargo” under the HNS Convention at the Barcelona Workshop
of the 1996 HNS Convention held on May 19, 2004).
127. Li Zhen & Zhang Renping (李桢, 张仁平), HNS Gongyue de Xiuding ji qi Yingxiang (HNS 公约
的修订及其影响) [The Amendments to the HNS Convention and its Effects], 7 DALIAN HAISHI DAXUE
XUEBAO (SHEHUI KEXUE BAN) (大连海事大学学报(社会科学版)) [J. OF DALIAN MAR. U. (SOC. SCI.
EDITION)] Dec. 2008 at 27, 28 (China) (providing that these ex-ship contracts take up a large portion of
the LNG transaction market, up to 63%).
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Fund to levy such a person on the exported gas product. 128 In addition, Algeria
contended that levying the title holder unjustly created administrative hardship on
those major exporting countries with large natural gas fields, and the appropriate
means of resolving the matter would be to require reporting the receipts of LNG and
to pay into the HNS Fund on the receivers, as compatible with the requirements for
other cargoes.129 Although some other delegates and observer organizations, such as
the International Group of Liquefied Natural Gas Importers (“GIIGNL”), continued
challenging this alternative approach with regards to its feasibility, 130 the Legal
Committee approved this modification by introducing Article 19, paragraph 1bis and
further expounded that receivers and title holders could enter into contractual
agreements to coordinate the liable individual to contribute towards the LNG
account.131
3.

Contributing Cargo

The HNSC Article 1 paragraph 10 describes “contributing cargo” as:
. . . any bulk HNS which [are] carried by sea as cargo to a port or
terminal in the territory of a State Party and discharged in that
state. Cargo in transit which is transferred directly, or through a
port or terminal, from one ship to another, either wholly or in part,
in the course of carriage from the port or terminal of original
loading to the port or terminal of final destination shall be
considered as contributing cargo only in respect of receipt at the
final destination.132
“Cargo in transit” essentially refers to the HNS transferred from one ship to
another either directly or through a port or terminal, or stored as an intermediary
stage during its course of carriage between separate sea legs.133 In order to effectively
monitor the reporting, the HNSC exempts the cargoes in transit from contribution
regardless of whether the transshipment has taken place in a state party.134 A levy for
the receipt of cargoes in transit as contributing cargo should be paid only once at the
port or terminal of final destination located in the territory or territorial waters of an
HNSC state party.135
4.

Packaged HNS

At first the IMO Legal Committee intended to include a list of HNS shipped
in containers due to the concerns that even a small quantity of HNS might cause
massive damages. 136 However, for a long time, the shipping industry strongly
perceived that it was “impracticable” to report those packaged goods by incurring
128.
129.
130.
131.
132.
133.
134.
135.
136.

Shaw, supra note 14, at 281.
Id.
Zhen & Zhang, supra note 127, at 30.
2010 HNSC, supra note 5, art. 19, ¶ 1bis.
Id., art. 1, ¶ 10.
Id.
See Jacobsson, supra note 1, at 48.
Id.
Schuda, supra note 1, at 1023-24.
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heavy administrative expenses.137 This viewpoint has resulted in the IMO and the
IOPC Funds’ excluding packaged HNS from the contributing cargo definition.138
Although the HNS Fund preserves compensations for the victims suffered from
casualty caused by packaged HNS, the drawback of the change is obvious: deleting
packaged HNS goods from the contribution cargo has resulted in a consequential
increase in contributions by bulk HNS cargoes.139 Shipowners are also likely to be
discontent, since their contribution to cover the damages caused by HNS goods
would need to increase as well .140
E.

Calculation and Reporting

Article 46 of the HNSC requires contributions contribute to the general
account from the states that received during the preceding calendar year a total of at
least 40 million tons of cargo.141 Thus, the states must submit annual reports to the
Director of the HNS Fund and declare the name and address of potential contributors,
as well as the data on the relevant quantities of hazardous substances imported
through their ports and terminals during the previous calendar year.142 Nevertheless,
among the fourteen states who have consented to join the HNSC, only Cyprus and
Slovenia have submitted their initial reports.143 This has triggered the IMO to reform
the reporting scheme in order to secure the viability of the HNS Fund.144
Subsequently, the 2010 Protocol added new provisions adding legal
penalties when a state party fails to comply with the reporting obligations.145 Article
21bis expressly indicates that the HNS Fund will withhold compensation for
damages (except for those in respect of personal injury and death)146 first temporarily
then permanently after a certain period has run.147 Where the non-compliant state
party’s failure to report resulted in a financial loss to the HNS Fund, the responsible
state party shall compensate the HNS Fund for such loss.148 Article 45 collaterally
defines further negative consequences. Firstly, the IMO will not accept a state’s
consent to be bound by the Convention, if the state does not submit a contributing
cargoes report 149 Secondly, a state party who has not submitted reports on
contributing cargoes for all relevant years before the Protocol went into force, will
“be temporarily suspended from being a contracting state until it has complied with
its obligation.”150

137.
138.
139.
140.
141.
142.
143.
.
144
145.
146.
147.
148.
149.
150.

Shaw, supra note 14, at 281.
Id.
Shaw, supra note 14, at 281.
See id.
2010 HNSC, supra note 5, art. 46(b).
Id. art. 21, ¶¶ 1-2.
Zhen & Zhang, supra note 127, at 28.
Shaw, supra note 14, at 283.
Id.
2010 HNSC, supra note 5, at art. 21bis, para. 5.
Id. at art. 21bis, para. 3.
Id. at art. 21bis, para. 1.
2010 HNSC, supra note 5, at art. 45, paras. 4, 5.
Id. at art. 45, para. 7.
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Even though the state parties are fully aware of the negative effects under
Article 21bis and would like to carry out their obligation, “reporting HNS is
complicated in itself.”151 Therefore, to simplify the reporting process and improve
the functionality of the HNS Fund, in December 2011, the IOPC Fund Secretariat
introduced an electronic calculating system —”the HNS Contributing Cargo Finder
and Calculator” -- and made it available to the public.152 The finalized HNS Finder
and Calculator contains full database of 6000 chemicals.153 It is envisaged that by
imputing the relevant information such as the name of the substance, the quantity
received and the mode of carriage, the HNS Finder and Calculator will provide
information on HNS classification criteria, verify whether substances qualify as
contributing cargo, and tell which account the contributing substances belong to.154
This prototype enables accurate and equitable calculations of levies.
Another important outcome of the IMO Legal Committee sessions was the
implementation of a compliance and verification scheme to ensure state parties’
reporting duties are discharged in a uniform manner. 155 Beginning in September
2001, Canada commenced drafting norms based on its practice in the context of
reporting for oil receipts.156 By comparing the two reporting scheme substitutes—
one is administered and monitored by a “police state” and another is “self-reporting”
approach with provisions for verification by a national authority157 -- observations
swung decisively in favor of the latter, simpler mechanism, “taking into
consideration the limited number of receivers that many states would have.”158 At its
100th session in April 2013, the IMO Legal Committee endorsed the Canadian model
as general a guideline to assist states’ submission of contributing cargo data to the
IMO’s Secretary-General prior to the ratification of the HNSC. 159 Among other
things, this Guidelines offered suggestions to the person who physically receives
contributing cargo on how to submit a report to the designated authority in the state
party.160

151. D.G. Rediadis, Workshop on HNS Reporting in Preparation for the Entry into Force of the HNS
Protocol
2010,
COMITÉ
MAR.
INT’L
3
http://www.sjorettsforeningen.no/site/wpcontent/uploads/2013/03/Binder1.pdf.
152. Liebert, supra note 105, at 7.
153. Id.
154. HNS Finder and Calculator, HNS CONVENTION (https://www.hnsconvention.org/hns-finder/)
(last visited August, 2019).
155. Monitoring Implementation of the Hazardous and Noxious Substances Convention: Draft Report
on the Progress of the Correspondence Group, UNIVERSITETET I OSLO [UNIVERSITY OF OSLO],
3 (Feb. 21, 2000), http://folk.uio.no/erikro/WWW/HNS/LEG81report.pdf (Norway).
156. Special Consultative Meeting to Discuss the Hazardous and Noxious Substances Convention
Friday 16 March 2001, Implementation of the Hazardous and Noxious Substances Convention, 4,
UNIVERSITETET
I
OSLO
[UNIVERSITY
OF
OSLO]
(Sep.
14,
2001),
http://folk.uio.no/erikro/WWW/HNS/6.pdf.
157. Id.
.
158 Id.
159. Guidelines on Reporting of HNS Contributing Cargo, 1 (Apr. 19, 2013),
https://www.hnsconvention.org/wp-content/uploads/2018/08/Guidelines_2014.pdf.
160. Id. at 10-12.
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CHINA’S RESPONSE TO THE HNSC

The discussion above gave a comprehensive survey on the significant
aspects of the HNSC. This section of the article examines China’s attitude towards
the not-yet-in-force HNSC. The first part of this section provides a brief summary of
the HNS incidents that have occurred in China’s maritime zones. Next, the author
discusses various laws, regulations, cases, and judicial interpretations that could
govern HNS liability and compensation. The article concludes by discussing how
China’s shipping industry and insurance market will likely respond when
implementing the HNSC.
A.

Ship-Source HNS Incidents in China

The last two decades of the twentieth century have witnessed China’s
constant and prosperous shipping activities involving hazardous and noxious
substances. In 1979, China started importing sulphuric acid from Japan using a
chemical tanker.161 Since then, the volume and classes of hazardous goods, other
than oil carried by sea, have steadily risen increasing the chances of accidents.162
Take the liquid chemicals, for instance, surveys conducted by Shanghai Maritime
Safety Agency (“MSA”) reported 57 incidents involving the discharge of liquid
chemicals into the vicinity of coastline and inland waters between 1991 and 2004. In
2001, the number of spills climaxed to 12.163 Another study by the Shanghai MSA
revealed that during the five-year period between 2002 and 2006, the nation’s marine
transportation of HNS in the aggregate reached 442.6 million tons with an
approximately 12.5% annual growth rate.164 China’s domestic shipping businesses
have a limited fleet capacity and involvement in the HNS trade; the importing and
exporting of HNS are primarily undertaken by foreign competitors. 165 From a
geographical perspective, the recent constructions of petrochemical projects and
their supporting terminals in the Yangzi River Delta, Pearl River Delta, and Daya
Bay increase the risk of major HNS accidents.166
For instance, on April 17, 2001, the 46,000-ton Hong Kong Dawang cargo
ship, was on her way to India after loading 30,000 tons of coke in Shanghai when
she collided with the 1,999-ton South Korean freighter Dae Myong in the mouth of
the Yangzi River, spilling approximately 600 tons of the total 2,290 tons of styrene
161. Liao Zhiwei (廖志伟), Jianli Youdu Youhai Wuzhi Wuran Sunhai Peichang Jizhi Zuohao Lvyue
Zhunbei ( 建 立 有 毒 有 害 物 质 污 染 损 害 赔 偿 机 制 做 好 履 约 准 备 ) [On the Establishment of the
Compensation Mechanism of Pollution Damage by Hazardous and Noxious Substances and Getting
Prepared for Implementation of the Convention], 9 ZHONGGUO HAISHI 32, 33 (9 中国海事 32,33) [9
CHINA MARITIME SAFETY 32, 33] (2008) (China).
162. Id.
163. Wu Hongbing & Wang Xingxing (吴红兵，王星星), Woguo Jiaru 2000 Nian Youdu Youhai
Wuzhi Wuran Shigu Fangbei Fanying yu Hezuo Yidingshu de Libi Fenxi (我国加入《2000 年有毒有害
物 质 污 染 事 故 防 备 、 反 应 与 合 作 议 定 书 》 的 利 弊 分 析 ) [Analysis of the Advantages and
Disadvantages of China’s Ratification of the Protocol to Preponderance, Response and Cooperation to
Pollution Incident by Hazardous and Noxious Substance, 2000 (OPRC-HNS Protocol)], 12 ZHONGGUO
HAISHI 38, 30 (12 中国海事 38, 39) [12 CHINA MARITIME SAFETY 38, 39] (2008) (China).
164. Id.
165. Liao, supra note 161, at 33.
166. Id.
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in sea. 167 This led to episodic contamination of air and water in the immediate
vicinity of the wreck site, and remained to date as one of the most damaging styrene
pollution incidents.168 As a direct result, the Korean shipowner Sekwang Shipping
Co. created a fund in the sum of 417,333 SDR representing the limit of liability with
the Shanghai Higher People’s Court.169 This case has shown a need for a liability and
compensation regime for HNS spills/accidents in China.
B.

Inadequate Domestic Regime for HNS Liability

At present, Chinese laws that contain provisions applicable to HNS
pollution damages are primarily the General Principles of the Civil Law of the
People’s Republic of China, the Tort Liability Law, the Marine Environmental
Protection Law, and the Chinese Maritime Code. There are judicial interpretations
by China’s Supreme People’s Court explaining the compensation and liability issues.
Regulations and government department rules also require shipowners of oil tankers
to set up a supplementary compensation fund and obtain a compulsory insurance.
1.

General Principles of Civil Law and Tort Liability Law

Among the aforementioned laws, Article 124 of the General Principles of
the Civil Law embodies the theory of “polluter pays” by requiring “[a]ny person who
pollutes the environment and causes damages to others in violation of state
provisions for environmental protection and the prevention of pollution [to] bear
civil liability in accordance with the law.”170 Quite cursory, this provision does not
expressly invoke strict liability, nor does it say whether the finding of “violation of
state provision for environmental protection and the prevention of pollution” is
necessary for finding civil liability.171 Therefore, this ambiguity leaves a loophole
167. Hanguo Sekwang Chuanwu Youxian Zeren Gongsi Shenqing Sheli Haishi Zeren Peichang Jijin
An (韩国 Sekwang 船务有限责任公司申请设立海事责任赔偿基金案) [In re Application of Sekwang
Shipping Co., of the Republic of Korea for Establishing Limitation Fund for Maritime Claims Liability]
Lawinfochina (No. 1 Maritime Limitation Fund Judgement, 4th Tribunal of the Shanghai Higher People’s
Ct. Nov. 29, 2002) (China). See also, Yuqiang Xia & Michel C. Boufadel, Lessons from the Exxon Valdez
Oil Spill disaster in Alaska, 3 DISASTER ADVANCES 270, 270 (Oct. 2010).
168. Li Zhen (李桢), Quanqiuhua dui Zhongguo Haiyun Youdu Youhai Wuzhi Wuran Zeren Lifa de
Yingxiang ( 全 球 化 对 中 国 海 运 有 毒 有 害 物 质 污 染 责 任 立 法 的 影 响 ) [The Influences by the
Globalization to China’s Legislation on the Pollution Liability Arising from Maritime Shipment of
Hazardous and Noxious Substances], IN 2010 NIAN CHUANBO FANG WURAN XUESHU NIANHUI
LUNWEN JI (2010 年船舶防污染学术年会论文集) [THE COLLECTION OF THESES FOR THE 2010
ACAD. ANN. CONF. ON PREVENTION OF VESSEL-SOURCE POLLUTION] 137, 137 (China).
169. Hanguo Sekwang Chuanwu Youxian Zeren Gongsi Shenqing Sheli Haishi Zeren Peichang Jijin
An (韩国 Sekwang 船务有限责任公司申请设立海事责任赔偿基金案) [In re Application of Sekwang
Shipping Co., of the Republic of Korea for Establishing Limitation Fund for Maritime Claims Liability],
2002 SHANGHAI HIGHER PEOPLE’S CT. (No. 1, Maritime Limitation Fund Judgment, the 4th Tribunal of
the Shanghai Higher People’s Ct. Nov. 29, 2002) (China).
170. Minfa Tongze (民法通则) [General Principles of the Civil Law of the People’s Republic of China]
(promulgated by the Nat’l People’s Cong., Apr. 12, 1986, effective Jan. 1, 1987), art. 124 (China)
[hereinafter, General Principles of Civil Law].
171. Zhang Yanzhi (张艳芝), Woguo Shuishang Yunshu Youdu Youhai Wuzhi Sunhai Peichang
Zhidu Yanjiu ( 我 国 水 上 运 输 有 毒 有 害 物 质 损 害 赔 偿 制 度 研 究 ) [Analysis of the Liability and
Compensation Regime for China’s Maritime Carriage of Hazardous and Noxious Substances], 2007
ZHUJIANG SHUIYUN (珠江水运) [PEARL RIVER WATER TRANSPORT], no. 1, at 48, 48 (China)
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for the defendant to assert that his “payment of pollution charges should well be
considered as reconciliation to the rules prescribed in Article 124 thus abrogating his
personal liability.”172
Mindful of this apparent flaw, in 2009, the Standing Committee of the
National People’s Congress promulgated the Tort Liability Law, firmly establishing
that a polluter shall be held strictly liable for polluting damages of the
environment.173 This unequivocal language has laid the basic principle for future
judicial practices applicable to environmental damages caused by the HNS. 174
Scholars claim that the 2009 Tort Liability Law “for the first time explicitly and
formally addresses liability for environmental pollution[,]” and is expected to clarify
the ambiguities unresolved by the General Principle of Civil Law.175
With respect to pollution damages, Article 65 holds the environmental
pollution tortfeasor strictly liable regardless of his/her fault or wrongdoing.176 This
widens the scope of pollution liability making it no longer necessary to determine
“violation of state provisions for environmental protection and the prevention of
pollution” in order to establish liability for environmental pollution. 177 Instead,
compliance with “state provisions for environmental protection and the prevention
of pollution” will not exempt the polluter from liability.178 For example, a factory
who discharged sewage into the environment will nonetheless be held liable under
Tort Liability Law Article 65, even though it abided by the sewage discharging
standards.179 As long as the claimant proves the tortfeasor’s wrongdoing, his harm,
and that no stipulated exemption applies,180 the polluter shall be liable. In 2015, the
Supreme People’s Court of China issued a judicial interpretation, in which Article 1
reiterated that, “a polluter shall bear tort liabilities regardless of fault”, and will be
held liable even if “the discharge of pollutants complies with national or local
pollutant discharge standards[.]”181 In this way, the Tort Liability Law incentivizes
172. Id.
173. Qinquan Zeren Fa ( 侵 权 责 任 法 ) [Tort Liability Law of the People’s Republic of China]
(promulgated by the Standing Comm. Nat’l People’s Cong., Dec. 26, 2009, effective July 1, 2010), art.
56 (China) [hereinafter Tort Liability Law].
174. Zhang Yanzhi, supra note 166, at 48.
175. Adam Moser & Tseming Yang, Environmental Tort Litigation in China, 41 ENVTL. L. REP. NEWS
& ANALYSIS 10,895, 10,897 (2011).
176. Qinquan Zeren Fa ( 侵 权 责 任 法 ) [Tort Liability Law of the People’s Republic of China]
(promulgated by the Standing Comm. Nat’l People’s Cong., Dec. 26, 2009, effective July 1, 2010), art.
65 (China).
177. By introducing strict liability regime, the Tort Liability Law Article 65 is consistent with Article
106.3 of The General Principles of Civil Law, which provides that “civil liability shall still be borne even
in the absence of fault, if the Law so stipulates. “ Article 65 therefore prevails over Article 124 of The
General Principles of Civil Law which requires the violation of relevant laws.
178. Michael Faure; Hu Weigang, Towards a Reform of Environmental Liability in China: An
Economic Analysis, 13 ASIA PAC. J. ENVTL. L. 225, 239 (2010); Yang Lixin (杨立新), Qinquan zeren fa
lifa zuixin taolun de 50 ge wenti (侵权责任法立法最新讨论的 50 个问题) [The Newest 50 Questions
Discussed During the Drafting of Tort Liability Law], 2009 HEBEI LAW SCIENCE, vol. 12, p. 2 (text in
Chinese) (China).
179. Id.
180. LI XIANG & JIN JIGANG, CONCISE CHINESE TORT LAWS 211-12 (Springer, 2014).
181. SUPREME PEOPLE’S CT., INTERPRETATION OF SUPREME PEOPLE’S COURT OF SEVERAL ISSUES
ON THE APPLICATION OF LAW IN THE TRIAL OF DISPUTES OVER LIABILITY FOR ENVIRONMENTAL TORTS,
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potential HNS polluters to take preventive measures that are beyond the standards
set in regulations or permits. 182 Meanwhile, the victims receive strengthened
protection under no-fault liability regime.183
Furthermore, Article 66 unambiguously states that the burden of proof is on
the polluter.184 The Tort Liability Law relieves the plaintiffs from proving causation.
On the contrary, the wrongdoer has the burden to show there is no causation between
the tortious action and the harm. This arrangement is quite unique to the Chinese
environmental tort liability scheme.
Article 67 itself does not clearly state whether proportional liability or joint
and several liability applies when there is more than one polluter.185 In the 2015
Environmental Torts Juridical Interpretation, the Supreme People’s Court clarified
the environmental tort liability standard by analyzing the interactions between
Article 67 and Articles 8-12. In summary, the Supreme People’s Court said:
(1)
Article 67 does not serve as a basis for environmental
pollution liability. Instead, this provision aims to use “the type of
pollutant, volume of emission and other factors” as a reasonable
criterion for determining the share of responsibility after a liability
has been established under Article 8-12;186
(2)
where multiple polluters conspire and jointly commit
pollution, the polluters should be jointly and severally liable for
damages under Tort Liability Law Article 8;187
(3)
where multiple polluters jointly cause pollution without
conspiracy, and each polluter’s act is sufficient to cause the entire
damage, the polluters are jointly and severally liable for the
damages under Tort Liability Law Article 11;188

art. 1, (2015), http://www.court.gov.cn/fabu-xiangqing-14615.html [hereinafter Environmental Torts
Judicial Interpretation]
182. Faure & Hu, supra note 178, at 240; LI & JIN, supra note 180, at 212.
183. Id.
184. Tort Liability Law, supra note 173, art. 66.
185. Tort Liability Law, supra note 173, art. 67.
186. See Environmental Torts Judicial Interpretation, supra note 182, art. 4 (Only if when the
seriousness of each tortfeasor cannot be determined according to Article 67, the tortfeasors shall evenly
take the compensatory liability. Tort Liability Law arts. 12, 14); see also Wang Zhu (王竹), Lun shuren
qinquan zeren fendan zhong zuizhong zeren fen’e de queding fangshi (论数人侵权责任分担中最终责任
份额的确定方式) [A Discussion on Methods to Ascertain the Ultimate Proportion of Liability in Torts
Involving Multiple Parties]《法商研究》[STUDIES IN LAW AND BUSINESS] vol. 27, issue 6 (2010),
at 19-22 (text in Chinese) (available on CNKI).
187. Compare Tort Liability Law, supra note 174, art. 8, with General Principles of Civil Law, supra
note 171, art. 130; Under this scenario, the casual nexus is described as “one cause and one effect”—the
joint tort action by multiple perpetrators with conspiracy is the only one cause to the injured party’s
damage. Cao Xianfeng (曹险峰) & Zhang Long (张龙), Qinquan zeren fa di 67 tiao de tixi dingwei—
guanyu shuren huanjing wuran qinquan zeren rending (《侵权责任法》第 67 条的体系定位——关于
数人环境污染侵权责任的认定 ) [System Position of Provision 67 of Tort Liability Law—On the
Cognizance of Tort Liability of Environmental Pollution], Vol. 37, No. 1, JOURNAL OF DALIAN
UNIVERSITY OF TECHNOLOGY (SOCIAL SCIENCES), 110, 112 (Jan. 2016) (text in Chinese)
(available on CNKI).
188. See Environmental Torts Judicial Interpretation, supra note 182, art. 3.1; see also Tort Liability
Law, supra note 174, art. 11.
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(4)
where multiple polluters jointly caused pollution without
conspiracy, and either polluter’s act is insufficient to cause the
entire damage, the polluters assume separate liability for the
damage under Tort Liability Law Article 12.189
With regards to other types of damages caused by an HNS incident, i.e., the
non-pollution damages, under Article 6 of the Tort Liability Law, fault-based
liability applies. The plaintiff must prove presence of pollution, causation between
the pollutant and the alleged injury, and show some damages to himself/herself or
property.190 In that sense, it is harder to prove damages in China under the Chinese
Tort Liability Law than under the HNSC. The standard under the latter law is strict
liability which does not require a showing of causation which tends to be hardest to
prove. Compared with the firmly established strict liability principle under the
HNSC, the Chinese Tort Liability Law has “segmented” liability standard.
2.

The Marine Environmental Protection Law and the Accompanying
Regulations

In 1982, in an effort to protect China’s ocean borders and resources, prevent
marine pollution, maintain ecological balance and safeguard the health of the
masses, 191 the National People’s Congress enacted the Marine Environmental
Protection Law (“MEPL”). 192 The MEPL was amended in 2017. In light of the
paramount goal to achieve sustainable development of the economy and society, the
MEPL aims to combat various sources of marine pollution including “land originals,
coastal construction projects, ocean construction project, dumpling wastage,
shipping or relative activities.”193 The passing of the MEPL marked an ostensibly
comprehensive framework targeting marine pollution.194 Chapter IX of the MEPL
places extensive administrative sanctions on organizations and persons (for instance,
vessel owners, shipbuilders and ship repairing, scrapping and salvaging units) who
discharge harmful substances into the sea.195 However, there are very few provisions
in the MEPL that address the civil liability for ocean pollution.196
189. See Environmental Torts Judicial Interpretation, supra note 182, art. 3.2; see also Tort Liability
Law, supra note 174, art. 12.
190. Tort Liability Law, supra note 174, art. 6.
191. Haiyang Huanjing Baohu Fa (海洋环境保护法) [Marine Environmental Protection Law of the
People’s Republic of China] (Standing Comm. Nat’l People’s Cong., Aug. 23, 1982, effective Mar. 1,
1983), art. 1, http://www.cecc.gov/resources/legal-provisions/marine-environmental-protection-law-ofthe-peoples-republic-of-china (China).
192. Haiyang Huanjing Baohu Fa (海洋环境保护法(2017 修正)) [Marine Environmental Protection
Law of the People’s Republic of China(2017 Amendment)] (Standing Comm. Nat’l People’s Cong.,
amended Nov. 4, 2017, effective Nov. 5, 2017), http://www.npc.gov.cn/zgrdw/npc/zfjc/zfjcelys/201811/12/content_2065782.htm (China).
193. GUO PING, Study on Ocean Pollution Damage Legislation between the United States and China:
A Comparative Perspective, IN MARITIME POLLUTION LIABILITY AND POLICY: CHINA,
EUROPE AND THE US, 299, 311 (Michael G. Faure et al. eds., 2010).
194. Mitchell A. Silk, China’s Marine Environmental Protection Law: The Dragon Creeping in
Murky Waters, 1985 OCCASIONAL PAPER/REPRINTS SERIES IN CONTEMPORARY ASIAN STUDIES 6, 9
(1985).
195. Marine Environmental Protection Law, supra note 192, art. 89-93.
196. Guo, supra note 181, at 310.
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Under the MEPL, Article 89 states that any party responsible for pollution
damages to the marine environment shall clean up the damages and compensate for
losses. It further provides the responsible party could relieve himself from cleanup
and compensation if such damage was solely caused by intentional acts or negligence
of a third party. 197 Moreover, “[f]or any damages caused to marine ecosystems,
marine aquatic resources or marine protected areas that result in heavy losses to the
State,” the authorized governmental departments under Article 5 can file a lawsuit
against the tortfeasor.198 Article 91 provides the following exemptions that can only
be invoked when the marine pollution damages are unavoidable after responsible
party has taken timely and reasonable measures: (a) act of war; (b) irresistible natural
calamities; and (c) negligence or other wrongful acts by the government responsible
for the maintenance of beacons or other navigation aids.199
With the strict liability and narrow defenses in place, it may be inferred that
the legislators, at the time of rulemaking, intended to characterize marine pollution
as a public nuisance rather than a private nuisance. In pursuit of a civil liability
regime, the law does not touch upon “specific rights, obligations, duties,
responsibilities, standards and practices[,]”200 whereas Article 66 generally provides:
The State shall perfect and put into practice the civil liability
system of compensation for vessel-reduced oil pollution, and shall
establish a fund system for vessel-induced oil pollution insurance
and oil pollution compensation in accordance with the principles
of sharing of owners of the vessel and the cargo of the
compensation liability for oil pollution by vessel. 201 (emphasis
added).
Article 66 does not mention civil liability and compensation issues with
respect to HNS marine pollution. Nor does this article mention any intent by the State
Council to formulate any specific measures for the implementation of the vessel
induced HNS pollution insurance and HNS compensation fund system. What is
worse, not a single provision in the MEPL specifically mentions HNS pollution, and
this is an obvious defect of the MEPL.
Besides the laws enacted by Congress, regulations promulgated by China’s
State Council also integrate China’s marine pollution legal regime. In 1983, the
Central Government passed the Vessel Pollution Prevention Regulation and it
significantly supplements the 1982 MEPL. 202 In 2009, in order to reflect the
extensive amendments in the 1999 MEPL, the State Council adopted the Regulations
on the Prevention and Control of Vessel-Induced Pollution to the Marine

197. Marine Environmental Protection Law, supra note 192, art. 89.
198. Id.
199. Id. art. 91.
200. Aldo E. Chircop, The Marine Transportation of Hazardous and Dangerous Goods in the Law of
the Sea—An Emerging Regime, 11 DALHOUSIE L.J. 612, 625 (1988).
201. Marine Environmental Protection Law, supra note 192, art. 66.
202. Guo, supra note 181, at 309.
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Environment (“the Regulations on Vessel Pollution to the Marine Environment.203
On March 19, 2018, the Regulations on Vessel Pollution to the Marine Environment
were amended for the third time.204
In the Regulations on Vessel Pollution to the Marine Environment 2018
Amendments, Chapter VII Compensation for Damages Caused by Vessel-Induced
Pollution Accidents consists of eight articles and covers at least four main aspects of
the implementation of insurance and compensation fund systems with respect to
vessel-source oil pollution. First, in line with the MEPL, the Regulations on Vessel
Pollution to the Marine Environment has identical exceptions to the strict liability
principle, covering not only the costs of pollution abatement or prevention measures
but also providing compensation to units or individuals who suffered direct losses.205
Second, the limitation of vessel pollution damage is read in accordance with the
Chinese Maritime Code (“CMC”).206
Third, it requires the owners of all sea-going vessels sailing within Chinese
jurisdiction to have oil pollution liability insurance or obtainment of other proper
financial security except for those carrying non-oil substances with the gross weights
under 1,000 tons.207 The Maritime Safety Administration for each registered ship can
issue a certificate208 of insurance or a financial security document stating that a ship
has acquired an insurance from a qualified commercial or mutual insurance
institute. 209 The amounts of such insurance or financial guarantee should be
calculated according to the correlated provisions in the CMC or the applicable
international conventions.210 The requirement of compulsory liability insurance does
not extend to the pollution caused by HNS.211
203. Fangzhi Chuanbo Wuran Haiyang Huanjing Guanli Tiaoli (防治船舶污染海洋环境管理条例
)[Regulations on the Prevention and Control of Vessel-Induced Pollution to the Marine Environment]
(promulgated by the St. Council, Sep. 9, 2009, effective July 18, 2013) (Lawinfochina) (China).
204. Fangzhi Chuanbo Wuran Haiyang Huanjing Guanli Tiaoli (防治船舶污染海洋环境管理条例
(2018 修正)) [Regulations on the Prevention and Control of Vessel-Induced Pollution to the Marine
Environment (2018 Amendment)] (promulgated by the St. Council, Mar. 19, 2018, effective Mar. 19,
2018) (Lawinfochina) (China).
205. Id. arts. 48, 49, 53.
206. Id. art. 50.
207. Id. arts. 51, 52.
208. Id. at art. 52.
209. Id. at art. 51, para. 3.
210. Id. at art. 51, para. 2.
211. The Inland Water Vessel Pollution Provisions Article 11 provides that owners or operators of a
vessel carrying hazardous chemicals in inland waters shall have pollution liability insurance or other
financial security. Compared with the insurance requirement under the Regulations on Vessel Pollution
to the Marine Environment, the Inland Water Vessel Pollution Provisions imposes a higher threshold on
compulsory insurance. See Fangzhi Chuanbo Wuran Neihe Shuiyu Huanjing Guanli Guiding(防治船舶
污染内河水域环境管理规定)[Provisions on the Prevention and Control of Vessel Pollution of the Inland
Water Environment] (promulgated by the Ministry of Transport, Dec. 31, 2015, effective May 1, 2015)
CLI.4.263053(EN) (Lawinfochina). In addition, the 2003 Provisions on Safety Supervision and
Administration of Carriage of Dangerous Goods also provided that ships carrying dangerous cargo
(particularly dangerous chemicals) shall maintain relevant liability insurance and shall obtain the
insurance certificate or financial security accordingly. See Chuanbo Zaiyun Weixian Huowu Anquan
Jiandu Guanli Guiding (船舶载运危险货物安全监督管理规定)[The Provisions on Safety Supervision
and Administration of Carriage of Dangerous Goods] (promulgated by the Ministry of Transportations
(dissolved) on Nov. 30, 2003, effective Jan. 1, 2004) CLI.4.50870(EN)art. 20, (LawinfoChina). But this
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The fourth and last noteworthy development under the Regulations on
Vessel Pollution to the Marine Environment relates to that the cargo owners or their
agents who receive the oil product shall contribute to the Ship Oil Pollution
Compensation Fund.212 Article 54 requires to establish a supplementary fund that
applies to the mainland, since the Fund Convention applies only to the China’s Hong
Kong Special Administrative Region.213 Following the regulatory intent of Article
54, the Ministry of Transport and the Ministry of Finance have jointly developed the
Administrative Measures for the Collection and Use of Compensation Funds for
Vessel-Induced Oil Pollution Damage (“Oil Pollution Compensation Fund
Measures”), and it came into effect in July 2012.214 This Oil Pollution Compensation
Fund Measures have provided supplementary compensation for oil pollution victims
in the sea under Chinese jurisdiction. Manifestly, by enacting a second-tier oil
pollution compensation prototype, the lawmakers have again neglected the need for
a parallel HNS Fund. However, doing something is better than doing nothing. If
China’s domestic oil compensation scheme could operate smoothly and efficiently,
it would become conceivable to extend the system’s coverage to the shipping
activities of HNS.

administrative rule failed to specify the requisite insurance amount and was likely to bring discrepancy
between the insurance amount and liability limits. See Id. See also CHU BEIPING & ZHANG JINLEI,
Compulsory Liability Insurance on Carriage of Liquid and Dangerous Cargo by Coastal and Inland
Waters in China, in MARINE POLLUTION LIABILITY AND POLICY: CHINA, EUROPE AND THE US 371, 379,
381 (Michael G. Faure et al. eds., 2010).
In 2018, the new Ministry of Transport replaced the 2003 Provisions with new Provisions on the Safety
Supervision and Administration of Carriage of Hazardous Goods by Vessels (2018). The new Provisions
remain speculative as they do not require to purchase a compulsory liability insurance for the carriage of
hazardous goods. See Chuanbo Zaiyun Weixian Huowu Anquan Jiandu Guanli Guiding (船舶载运危险
货物安全监督管理规定)[The Provisions on Safety Supervision and Administration of Carriage of
Dangerous Goods] (promulgated by the Ministry of Transport on July 31, 2018, effective Sep. 15, 2018)
CLI.4.319317(EN) (Lawinfochina). However, the three Provisions discussed in this footnote are
department rules of which legal validities are lower than the Regulation on Vessel Pollution to the Marine
Environment, which is an administrative regulation launched by the State Council. In China, government
department rules are binding, they are not persuasive source of laws. But their legal hierarchies are lower
than regulations made by the central government, and regulations’ legal validities are lower than laws
made by the National People’s Congress.
212. Fangzhi Chuanbo Wuran Haiyang Huanjing Guanli Tiaoli (防治船舶污染海洋环境管理条例
(2018 修正)) [Regulations on the Prevention and Control of Vessel-Induced Pollution to the Marine
Environment (2018 Amendment)] (promulgated by the St. Council, Mar. 19, 2018, effective Mar. 19,
2018) CLI.2.312762(EN), art. 54, (Lawinfochina).
213. LI TIANSHENG & HAN LIXIN, National Interests Influence in Compensation for Damages
Resulting from Oil Pollution: The Experience of the United States and its Reference to China, MARINE
POLLUTION LIABILITY AND POLICY: CHINA, EUROPE AND THE US 285, 296 (Michael G. Faure et al. eds.,
2010).
214. Caizheng Bu Jiaotong Bu Guanyu Yinfa Chuanbo Youwu Sunhai Peichang Jijin Zhengshou
Shiyong Guanli Banfa de Tongzhi (财政部、交通部关于印发《船舶油污损害赔偿基金征收使用管
理 办 法 》 的 通 知 ) [Notice of the Ministry of Finance and the Ministry of Transport on Issuing
Administrative Measures for the Collection and Use of Compensation Funds for Vessel-Induced Oil
Pollution Damage] (Lawinfochina).
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The Chinese Maritime Code

Under Chapter XI of the CMC, the provisions concerning the limitation of
liability are only applicable to the international sea-going vessels exceeding 300
gross tons. 215 There are two types of choses in action in the context of marine
pollution damages. Article 208 (2) is the only article that explicitly deals with
damage or loss caused by persistent oil carried in the tanker, and it dictates that the
limitation amounts shall be governed by the 1992 CLC to which China is a member
state. 216 To put it differently, such claim is treated as a “non-limitable chose of
action” because it is not confined to the CMC limitation amount.217
CMC fails to answer what happens when pollution damage is the result of
the HNS goods being carried aboard; and, there is still room for debate over how to
apply the limitation amount. In 2003, the Shanghai Higher People’s Court had the
opportunity to deliver its judicial interpretation in the aforementioned dispute
between the Korean Sekwang Shipping Co. and local governmental authorities in
Shanghai, providing some guidance as to which limitation provision should apply to
HNS incident. 218 In the case In re Application of Sekwang Shipping Co. of the
Republic of Korea for Establishing Limitation Fund for Maritime Claims Liability,
the question before the Shanghai Higher People’s Court was whether the Korean
shipowner had a right to limit his liability pursuant to Article 207(3) of the CMC.219
The court reasoned that claims arising from HNS leakage during the carriage of
styrene at sea were virtually “claims in respect of other loss resulting from
infringement of rights other than contractual rights occurring in direct action with
the operation of the ship or salvage operations.” 220 Therefore, they have met the
features of “limitable chose of action” regulated by Article 207.221 Following this
rationale, the court approved the shipowner’s pleading to limit his liability.222
This decision resulted in the presumption that CMC Article 208(2) is
exhaustive in describing the circumstances when the limitation of liability provision
is applicable. 223 The decision led to the inexplicable conclusion; although the
consequences of an HNS spill can be more catastrophic than that of an oil spill,224

215. An “international ship” means any sea-going ship sailing between a Chinese port or ports and a
foreign port or ports, but does not include ships sailing on inland waterways.
216. Haishang Fa (海商法) [Maritime Code of the People’s Republic of China] (promulgated Standing
Comm. Nat’l People’s Cong., Nov. 7, 1992, effective July 1, 1993) CLI.1.6023(EN), art. 208,
(Lawinfochina).
217. Hai (Henry) Li, Limitation of Liability for Maritime Claims, in MARITIME LAW 366, 370. (Si
Yuzhuo ed., 2d. ed 2007) (司玉琢主编,《海商法》第二版，法律出版社 2007).
218. Hanguo Sekwang Chuanwu Youxian Zeren Gongsi Shenqing Sheli Haishi Zeren Peichang Jijin
An (韩国 Sekwang 船务有限责任公司申请设立海事责任赔偿基金案) [In re Application of Sekwang
Shipping Co., of the Republic of Korea for Establishing Limitation Fund for Maritime Claims Liability]
( Shanghai Higher People’s Ct. Nov. 29, 2002).
219. Id.
220. Id.
221. Id.
222. Id.
223. Zhang Yanzhi, supra note 166, at 49.
224. KAREN PURNELL, ARE HNS SPILLS MORE DANGEROUS THAN OIL SPILLS?, HNS CONVENTION,
26, http://www.hnsconvention.org/fileadmin/IOPC_Upload/hns/files/whitepaper.pdf.
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under current Chinese law, it is less likely for the HNS spill victims to have high
compensation limits.225
C.

The HNSC’s Implication for China: Tensions and Possibilities

At this moment, a significant number of countries have not yet adopted the
HNSC. On one hand, China will probably wait to see how other parts of the world
have adopted to the new international norms on vessel induced HNS civil liability
and compensation, before deciding whether to ratify the HNSC. On the other hand,
China should start referencing the HNSC and gradually amending its domestic legal
system to regulate HNS marine pollution. For China, in order to make its way ahead
and establish an HNS legal regime, some changes must happen.
1.

A Missing HNS Fund

Under the current Chinese legal framework, there is no compensation fund
for ship-source HNS damages. China has two options on how to establish a
supplementary liability scheme. One is to join the HNSC and make contributions to
the international HNS Fund. The other is to implement a separate domestic
compensation fund exclusively for the HNS damages. However, the author has
observed at least two notable difficulties for China to accept international norms.
First, the HNSC comprises the shared liability between the cargo and shipowner in
one instrument, whereas the owners’ and cargoes’ liabilities relating to oil pollution
are separately stipulated by the CLC and Fund Convention.226 Mainland China is not
bound by the Fund Convention. Accordingly, some Chinese scholars have argued
that China’s accession to an incomplete oil pollution liability scheme had failed to
lay the groundwork for a future HNS regime. 227 Furthermore, even if China
considered to accede to the HNSC, the contribution system under the HNSC is far
more complicated than that under the Fund Convention. Given the colossal amount
of chemical imports and exports228 and the fact that some chemical industry tycoons
are state-owned assets, the Chinese legislators may contend against the idea of
making contributions to the HNS Fund, since it would place a financial burden on
the chemical industry and make it more difficult for the industry to make profits.
These two negative factors could stalemate China’s establishment of cargoes’
liability.229
Fortunately, the domestic Oil Pollution Compensation Fund could serve as
a blueprint for the future attempts for creating a counterpart exclusively for HNS
damages arising from shipping activities. The Oil Pollution Compensation Fund will
pay no more than 30 million RMB for any one incident, not including the amount
225.
226.
227.
228.

Zhang Yanzhi, supra note 166, at 49-50.
Jacobsson, supra note 1, at 24.
See Li Zhen, supra note 168, at 140-41.
China Chemical Imports and Exports – China Chemical Industry Trade Report, EXPORT GENIUS
BLOG (Jan. 9, 2018), https://www.exportgenius.in/blog/china-chemical-imports-and-exports-chinachemical-industry-trade-report-165.php (In recent years, China’s chemical sector is growing so rapidly as
it made the largest export country and the second largest import country of chemical products, in the year
of 2016, China’s chemical exports and imports reached 54.29 billion USD and 54.92 billion USD
respectively).
229. Li & Han, supra note 214, at Art. 50; see also Zhang Yanzhi, supra note 166, at 50.
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paid by a shipowner liable for the pollution.230 This means that for an oil pollution
incident, the party claiming damages could acquire the limitation amount from a
shipowner under CMC Article 208 plus a limitation cap up to 30 million paid by the
Oil Fund. The government could enact a new regulation and create a new HNS
Compensation Fund. The lynchpins of the new regulation are how to design the
contribution system and what the maximum limitation amount should be.
2.

Compulsory Insurance Barrier

Another insuperable stumbling block is China’s marine insurance
market. 231 Even though the compulsory liability insurance worked well for oil
pollution compensation scheme, there is a great deal of doubt whether it would be
transferable to the HNS regime.232 Noxious chemicals have expanded far beyond the
scope of oil, and almost certainly, it would be more costly for the shipowners to
acquire insurance cover for their vessels carrying the hazardous goods.233 So far,
China has in place only the Measures for Implementation of Insurance for Civil
Liability of Oil Pollution from Ships ( “Oil Pollution Insurance Regulation”). 234
Again, the Oil Pollution Insurance Regulation only covers oil pollution while the
HNS damages are excluded.
Meanwhile, Chinese insurance companies suffer from practical constraints.
It has been suggested that the immature insurance businesses in China could not
afford to compete with the highly developed compulsory insurance systems in
countries like the United States, the United Kingdom, and Sweden.235 Once China
adopts the HNSC, Chinese shipowners will need to satisfy the compulsory
insurance/financial guarantee requirements under the convention. This would
increase burdens on the Chinese shipowners and put them at a competitive
disadvantage in the international market. According to some commentators, in
developing the insurance products and calculating the premiums, the companies
undergo limited access to data pertaining to the HNS incidents and damages.236 This
further discourages the insurance companies, because they want to stick to simple
and economical business transactions. They don’t have the time and energy to
develop new products for HNS coverage.237
3.

Upcoming Amendments of the CMC

In November 2018, the China’s Ministry of Transport has issued a notice
seeking public comments on the CMC Revised Draft (“the CMC Revised Draft for

230. Chuanbo Youwu Sunhai Peichang Jijin Zhengshou Shiyong Guanli Banfa (船舶油污损害赔偿
基金征收使用管理办法) [Administrative Measures for the Collection and Use of Compensation Funds
for Vessel-Induced Oil Pollution Damage], art.18 (Lawinfochina) (China).
231. Chu & Zhang, supra note 212, at 381.
232. See Zhang Yanzhi, supra note 166, at 50.
233. Id.
234. MINISTRY OF TRANSPORT, The Measures for Implementation of Insurance for Civil Liability of
Oil Pollution from Ships (2013 Amendment) (China).
235. See Chu & Zhang, supra note 212, at 375, 381.
236. Id. at 381.
237. Zhang Yanzhi, supra note 166, at 50.
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Comments”).238 The CMC Revised Draft for Comments adds a new chapter (Chapter
XIII) on compensation issues for ship-source pollution damages.239 However, since
the HNS Convention has not come into force yet, at this stage, China cannot
incorporate any existing international practices concerning the HNS funds or HNS
compulsory insurance into its domestic law. Therefore, in the foreseeable future, the
new CMC will not generate any concrete proviso to address ship-source HNS
pollution compensation and liability.
Indeed, China is experiencing both theoretical and practical difficulties in
quickly implementing the HNSC. From an issue-orientated perspective, it is possible
to establish an indigenous fund and improve the compulsory liability insurance for
hazardous and noxious cargoes as part of the preliminary legal infrastructure. The
requirements for creating and managing the ship-source oil pollution fund have
already been laid out in the aforementioned Administrative Measures;240 and it is
possible to create a similar fund in light of the existing Administrative Measures
based upon the comprehensive investigation of the fate and effect of HNS spills and
the remediation evaluations along China’s coastline.241 As well, the MSA in Jiangsu,
in collaboration with the Province’s Ministry of Transport, Ministry of
Environmental Protection, Administration of Work Safety and Insurance Regulatory
Commission has developed a pilot program promoting the compulsory liability
insurance for all ships navigating, operating and mooring in the Jiangsu’s waters.242
Should it be carried out successfully, this experiment would serve as an example to
insurance firms on how to deal effectively with HNS tankers.
VI.

CONCLUSION

Shipping accidents involving HNS spills are not rare,243 and sometimes they
can have fatal consequences.244 On the one hand, these non-oil substances “by their
very nature, . . . may potentially impair human welfare, vessel and cargo safety,
certain marine uses, and the health of the ocean and coastal environment.”245 On the

238. Jiaotongbu Guanyu Zhonghua Renmin Gongheguo Haishang Fa Xiuding Zhengqiu Yijian Gao
Gongai Zhengqiu Yijian de Tongzhi [Jinxing Zhong] (交通运输部关于《中华人民共和国海商法（修
订征求意见稿）》公开征求意见的通知[进行中]) [Notice of the Ministry of Transport on Revising the
Chinese Maritime Code (for Public Comments) [in process]] (text in Chinese) (China),
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2009), http://www.zgsyb.com/GB/Article/ShowArticle.asp?ArticleID=486 (China).
243. INTERNATIONAL MARITIME ORGANIZATION, MANUAL ON CHEMICAL
POLLUTION SECTION 1 PROBLEM ASSESSMENT AND RESPONSE ARRANGEMENTS, 1
(1999).
244. Id. at 103.
245. Chircop, supra note 200, at 615.

Summer 2020

HNS CONVENTION

237

other hand, as the volume of HNS shipped worldwide increases by sea246 so will the
number of accidents. 247 Statistical studies conducted by the United States Coast
Guard and Cedre, the French institute for water pollution accidents, provided a
formidable list of incidents involving ships carrying HNS goods that have occurred
in recent years.248
Fortunately, HNS spills happen at a much lower frequency than oil spills.249
None of those incidents have risen to a catastrophic level comparable to the Texas
City disaster or the Torrey Canyon, the Exxon Valdez and the Amoco Cadiz oil
spills.250 This is primarily because ship’s safety has always been given a priority. The
International Maritime Organization, in a bid to make “safe ships and clean seas,”
has developed guidelines for packing design, testing, marking and labeling of
packaged HNS goods, and for ship design and operational arrangements for bulk
carriage at sea.251 Additionally, to prevent marine pollution specifically related to
HNS, in March of 2000, the IMO adopted the Protocol on Preparedness, Response
and Co-operation to Pollution Incidents by Hazardous and Noxious Substances
(“OPRC-HNS Protocol”) to ensure that ships carrying HNS are covered by
preparedness and response approach and to facilitate global cooperative
interaction.252
However, for ship-source HNS liability and compensation, currently, there
is no international regime in force. Traditional legal concerns are mainly regarding
claims arising from contamination caused by oil spills from tankers.253 In order to
better compensate the victims for harms caused by the peculiarities of HNS carriage,
the IMO has endeavored to create “a concerted, global approach [which could] be
addressed convincingly and with lasting effectiveness.” 254 It is to be commended
that the 2010 HNSC has considered the distinctive trends in maritime environmental
impairment liability, as highlighted by Wetterstein, by incorporating provisions
concerning “strict liability, channeling of liability to shipowners, compensation not
only for personal injury and property damage but also for broadly defined
environmental damage, compulsory liability insurance and direct action, and
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complementary compensation arrangement based on money from the industry.”255
Undoubtedly, once it enters into force, this comprehensive regime can and will
guarantee the level of compensation well beyond the sums currently available, offer
prompt payment of admissible claims and reduce the need for litigation.
So far, the principal blocks for the HNSC that come into force is the
reporting system for contributing cargo and levy collection therefrom. The IMO
Legal Committee should work hard to ease worries of potential state parties that
reporting is inefficient and will put these states at a substantial competitive
disadvantage among global players. Since divergence is not a popular element in the
maritime field, there is still a long way to go to achieve a uniform implementation of
the HNSC. Intergovernmental organizations, particularly the CMI and IMO, should
collaborate closely and encourage every player in the shipping world to join the
HNSC.
Whilst “environmental protection is a high priority, . . . it is accompanied
by a desire to avoid disruption of its maritime commerce.”256 No doubt that China is
a developing country whose prosperity relies heavily on marine economy and, at this
moment, the country takes a wait-and-see approach towards the Convention whether
the benefit of implementing of HSC outweighs the costs of accidents.257 Indeed,
China is experiencing both theoretical and practical difficulties in quickly
implementing the HNSC. However, China’s hesitation to ratify the HNSC should
not prevent it from strengthening the domestic legislation and systems with regard
to marine pollution caused by HNS.
Nevertheless, the current Chinese marine environmental protection laws
and tort liability laws diverge on how to punish polluting activities and ensure
adequate compensation for HNS damages and cleanup costs. Neither the MEPL nor
the tort liability law has clearly stated as to who are liable to ship-source HNS
damage and what kind of damages can be recovered. Implementing regulations,
department rules, or judicial interpretations do not erase the confusion. In summary,
the existing laws and regulations governing the HNS liability and compensation are
poorly drafted, partially enacted, and financially under-funded. The incomplete and
bifurcated “patch-work” status quo neither incentivizes potentially liable parties
from preventing the ship-source HNS incidents nor enforces the “polluter pays”
principle fully compensating ship-source HNS victims.
My personal viewpoint is that, in the long term, China should push for
policies that better protect its marine environment and are consistent with its national
interests. By taking into consideration the country’s economic development and its
law-making techniques, China should formulate a comprehensive HNS regime and
include pollution prevention, liability, and compensation components in it.
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